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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
BRIEF OF APPELLANT
Plaintiff/Appellee,
vs.
MICHAEL WAYNE PILLING,

Case No. 930577-CA

Defendant/Appellant.

STATEMENT OF JURISDICTION
This appeal is from the judgment and conviction for Assault by a Prisoner,
a third degree felony, in violation of Utah Code Ann. § 76-5-101, 102 and 102.5 (1992). The
Court obtains jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(f) (1993).
ISSUE PRESENTED FOR REVIEW
Whether defendant Michael W. Pilling ("Pilling") is guilty, as a matter of law,
of assault by a prisoner. A subsidiary issue is whether the evidence is sufficient beyond a
reasonable doubt to convict Pilling of assault by prisoner, even though Pilling was not in
the "custody" of the police at the time of the assault. This issue presents a mixed question

of law and facts and ultimately requires a correction of error standard.

See State v.

Gardiner, 814 P.2d 568, 574 (Utah 1991).

RELEVANT STATUTES AND RULES
The statutes and rules relevant to the determination of this case are:
Utah Code Ann. § 76-1-105: Common law crimes abolished.
Common law crimes are abolished and no conduct is a crime unless made so by this
code, other applicable statute or ordinance.
Utah Code Ann. § 76-1-402(5): Separate offenses arising out of single criminal episode - Included offenses.
If the district court on motion after verdict or judgment, or an appellate court on
appeal or certiorari, shall determine that there is insufficient evidence to support a
conviction for the offense charged but that there is sufficient evidence to support a
conviction for an included offense and the trier of fact necessarily found every fact
required for conviction of that included offense, the verdict or judgment of
conviction may be set aside or reversed and a judgment of conviction entered for the
included offense, without necessity of a new trial, if such relief is sought by the
defendant.
Utah Code Ann. § 76-5-101: "Prisoner" defined.
For purpose of this part "prisoner" means any person who is in custody of a peace
officer pursuant to a lawful arrest or who is confined in a jail or other penal
institution regardless of whether the confinement is legal.
Utah Code Ann. § 76-5-102: Assault.
(1) Assault is:
(a) an attempt, with unlawful force or violence, to do bodily injury to
another;
(b) a threat, accompanied by a show of immediate force or violence, to do
bodily injury to another; or
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(c) an act, committed with unlawful force or violence, that causes or creates
a substantial risk of bodily injury to another.
(2) Assault is a class B misdemeanor.
Utah Code Ann. § 76-5-102.4: Assault against peace officer.
Any person who assaults a peace officer, with knowledge that he is a peace officer,
and when the peace officer is acting within the scope of his authority as a peace
officer, is guilty of a class A misdemeanor.

Utah Code Ann. § 76-5-102.5: Assault by prisoner.
Any prisoner who commits assault, intending to cause bodily injury, is guilty of a
felony of the third degree.

STATEMENT OF THE CASE
A.

Nature of the Case.
On October 15, 1992, the State charged Pilling with four counts of criminal

activities. Count I, Aggravated Assault By a Prisoner, a second degree felony, in violation
of Utah Code Ann. §§ 76-5-101, 102, 102.5, and 103.5 (1992); Count II, Escape, a second
degree felony, in violation of

Utah Code Ann. § 76-8-309(2)(a) (1992); Count III,

Unlawful Possession of a Controlled Substance, a third degree felony, in violation of Utah
Code Ann. § 58-37-8(2)(b) (1992); and Count IV, Possession of Paraphernalia, a Class B
misdemeanor, in violation of Utah Code Ann. § 58-37a-5 (1992). See R. 1.
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B. Course of Proceeding.
On February 10, 1993, the jury found Pilling guilty of three counts, Count II
having been dismissed (R.8). On Count I, he was found guilty of a lesser offense of assault
by a prisoner, a violation of Utah Code Ann. § 76-5-102.5 (1992) (R.28). He was also
convicted on Counts III and IV (R.29-30).
Thereafter, on August 30, 1993, the Court sentenced Pilling to prison for
concurrent 0-5 years on Counts I and III. Concomitantly, Pilling is to undergo a six month
therapy on Count IV in the Carbon County Jail (R.42).1 Pilling currently resides at the
Utah State Prison. This appeal then followed (R.45). There are no prior or related
appeals in this matter.
STATEMENT OF THE FACTS
On or about October 11, 1992, the Helper City Police Department were
dispatched to an apartment building where Pilling resided (Tr.55). Upon entering the
apartment building, Helper City Police Officer, Mark Watkins ("Watkins"), heard loud
voices coming from the apartment, which was subsequently found to belong to Pilling.
Watkins knocked on the door to the apartment, and Pilling answered the door. According
to Watkins' testimony, he was then invited to enter to room, and observed no other persons
in the apartment (Tr.59).

After a brief conversation between Watkins and Pilling,

1

The Judgment and Commitment incorrectly states that Pilling pleaded guilty to the
charges. See R.42. There is no question, however, that Pilling went to trial and was
convicted by the jury. See R.28-30.
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according to Watkins, Pilling said, "Mike was on drugs." (Tr.62). Watkins then asked him
where Michael's drugs were, and Pilling replied, "In the kitchen." (Tr.63).

At this point,

Watkins accompanied Pilling to the kitchen and observed drugs and drug paraphernalia in
plain view (Tr.63).
According to Watkins, he then advised Pilling that he was under arrest, to
which Pilling replied, "No, I'm not under arrest." (Tr.64). Pilling allegedly ran into the
bedroom. Watkins followed him in and attempted to take him into custody. According
to Watkins, Pilling at this time then swung several times toward him and Deputy Wood
(Tr.65). Watkins swung a baton at Pilling to restrain him. Thereafter, the officers grabbed
Pilling and attempted to apply handcuffs to his wrists (Tr.67). Deputy Wood's handcuffs
malfunctioned and the officers were unable to put handcuffs on Pilling. According to
Watkins, Pilling at this point struck the officer in the face, Tr.67, and then ran out the door
into the hallway and out of the building, Tr.68-69.
Several minutes later, Pilling was apprehended without further incident
(Tr.72-73). Watkins subsequently reported to the Castle View Hospital and sought medical
treatment, however, he was not seriously injured (Tr.74-75).
At trial, on February 10, 1993, counsel argued that Pilling was not a prisoner
when he struck Watkins and should be convicted, if at all, of simple assault (Tr.208-210).
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Counsel specifically requested a lesser offense instruction on assault by a prisoner (R.8, 13).
However, counsel did not request an instruction on assault against a peace officer.2 Id.
The jury found Pilling guilty of three counts, Count II having been dismissed
(R.8). On Count I, he was found guilty of a lesser offense of assault by a prisoner, a
violation of Utah Code Ann. § 76-5-102.5 (1992) (R.28). He was also convicted on Counts
HI and IV (R.29-30). See Addendum II. Thereafter, on August 30, 1993, the Court
sentenced Pilling to prison for concurrent 0-5 years on Counts I and III. Pilling also
received a six month term on Count IV in the Carbon County Jail (R.42).

SUMMARY OF THE ARGUMENT
The district court should have sua sponte directed a verdict that Pilling was
not a "prisoner" as defined by the relevant statutes and thus could not have been convicted
of assault by a prisoner. In the alternative, the evidence presented was insufficient to show
that Pilling was in the custody of the police and therefore should not have been found
guilty of assault by a prisoner. Consequently, this Court should vacate Pilling's conviction
and enter a judgment for the appropriate lesser included offense. See Utah Code Ann. §
76-1-402(5) (1993); State v. Johnson, 821 P.2d 1150, 1159 (Utah 1991).

2

See Utah Code Ann. § 76-5-102.4 (1992)(lesser included misdemeanor offense).
The relevant instruction is attached as Addendum I.
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ARGUMENT
Standard of Review.
This case is a not a typical challenge to the sufficiency of the evidence. See,
e.g., State v. Duron, 772 P.2d 982 (Utah Ct. App. 1989). The issue presented in this case
involves a mixed question of law. The factual determination as to whether Pilling was a
"prisoner" is reviewed under the clearly erroneous standard. In reviewing the application
of the law to the facts, this Court should apply the correctness standard, reversing Pilling's
conviction if the legal standard is not satisfied. See State v. Gardiner, 814 P.2d 568, 574
(Utah 1991). See generally State v. Thurman, 846 P.2d 1256. 1270-71 (Utah 1993).
POINT I
PILLING IS NOT GUILTY OF ASSAULT BY A PRISONER BECAUSE
HE WAS NOT A "PRISONER" WHEN HE ASSAULTED THE OFFICER;
THUS, HIS CONVICTION SHOULD BE VACATED AND
APPROPRIATE JUDGMENT ENTERED FOR THE LESSER
INCLUDED OFFENSE OF ASSAULT AGAINST PEACE OFFICER.
A. Not Guilty as a Matter of Law.
A person is guilty of a crime in Utah "only if that person's action and state
of mind fit within the statutory definitional elements of a crime." State v. Gardiner, 814
P.2d 568, 573 (Utah 1991)(citing Utah Code Ann. § 76-1-105 (1953, as amended)). Here,
the State charged Pilling with Aggravated Assault By a Prisoner and he was eventually
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convicted of Assault By a Prisoner. As demonstrated below, Pilling, however, should have
been convicted of Assault Against Peace Officer.
The relevant statutes provide:
Section 76-5-101. "Prisoner" defined:
For purpose of this part "prisoner" means any person who is in custody of a peace
officer pursuant to a lawful arrest or who is confined in a jail or other penal
institution regardless of whether the confinement is legal.
Utah Code Ann. § 76-5-101 (1992). Section 76-5-102. Assault:
(1) Assault is:
(a) an attempt, with unlawful force or violence, to do bodily injury to
another;
(b) a threat, accompanied by a show of immediate force or violence, to do
bodily injury to another; or
(c) an act, committed with unlawful force or violence, that causes or creates
a substantial risk of bodily injury to another.
(2) Assault is a class B misdemeanor.
Utah Code Ann. § 76-5-102 (1992). Section 76-5-102.4. Assault against peace officer:
Any person who assaults a peace officer, with knowledge that he is a peace officer,
and when the peace officer is acting within the scope of his authority as a peace
officer, is guilty of a class A misdemeanor.
Utah Code Ann. § 76-5-102.4 (1992). Section 76-5-102.5. Assault by prisoner:
Any prisoner who commits assault, intending to cause bodily injury, is guilty of a
felony of the third degree.
Utah Code Ann. § 76-5-102.5.
In essence, to be guilty of assault by a prisoner, the defendant must have been
a "prisoner" at the time of the assault. Cf State v. Duran, 772 P.2d 982, 984 (Utah Ct. Ap.
-8-

1989)(prisoner who admits striking officer without legal justification guilty of assault by
prisoner). Similarly, in this case, there is no question that Pilling "assaulted" Watkins within
the meaning of section 76-5-102. Pilling, however, unlike the defendant in Duran, was not
a "prisoner" as defined by section 76-5-101. He was not confined in a jail or penal
institution, and most definitely was not "in custody of a peace officer pursuant to a lawful
arrest." Utah Code Ann. § 76-5-101 (1992).
Section 76-5-101 and other relevant statutory provisions do not define
"custody." See id. "Custody," however, entails, inter alia, being "within the immediate
personal care and control of the person to whose custody it is subjected." Black's Law
Dictionary 347 (5th ed. 1979). Even according to Watkins, Pilling was not within his
immediate control because Pilling had not been handcuffed at the time he swung and hit
Watkins in the face. See Tr.67. Consequently, Pilling could not have been convicted, as
a matter of law, of assault by a prisoner, because his conduct did not "fit within the
statutory definitional elements of [the] crime." Gardiner, 814 P.2d at 573.
As such, counsel should have moved for directed verdict or requested an
instruction on the lesser offense of Assault Against Peace Officer, a violation of Utah Code
Ann. § 76-5-102.4.3

However, given the harmful nature of the failure to request the

3

See Strickland v. Washington, 466 U.S. 668, 687-96, 104 S. Ct. 2052 (1984)(ineffective
assistance of counsel claims require showing that counsel's performance fell below
reasonable standards and defendant was prejudiced thereby).
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instruction, the district court should have sua sponte directed a verdict for Pilling or
arrested the jury verdict. See Utah R. Crim. P. 23; State v. Workman, 852 P.2d 981, 983
(Utah 1993); State v. Petree, 659 P.2d 443 (Utah 1983). Likewise, under the plain error
rule,4 this Court should hold as a matter of law that Pilling, not being in Watkins' custody
at the time of the assault and thus not a "prisoner" as defined under section 76-5-101, could
not be convicted of assault by a prisoner.
B. The Evidence Was Insufficient to Support the Conviction.
The jury's verdict that Pilling was guilty of assault by a prisoner is not
supported by the evidence.5 An appellant raising sufficiency of the evidence in a jury or
bench trial is initially required to "'marshall all the evidence in support of the trial court's

It is unclear whether counsel requested an instruction on the lesser offense of assault
against a peace officer. It is clear, however, that counsel made the argument that Pilling
could not be convicted of either variation of the assault by prisoner statutes, because he was
not a prisoner at the time of the assault. See Tr. 208-09. Arguably, therefore, "defense
counsel... advance[d] all colorable claims and defenses." Polk County v. Dodson, 454 U.S.
312, 323, 102 S. Ct. 445 (1981).
4

See State v. Eldredge, 113 P.2d 29, 35-36 & nn. 7-12 (Utah)(plain error is one that
results in reversal because, although not properly preserved for appeal, the appellate courts
finds it harmful and its erroneous character should have been obvious to the trial court),
cert, denied, 101 S. Ct. 62 (1989); see also Utah R. Evid. 103(d); cf. Utah R. Crim. P. 30(a).
5

Even if Pilling failed to request a directed verdict on whether he was a prisoner under
section 76-5-101, the burden remains on the State to offer sufficient evidence and prove to
the jury beyond a reasonable doubt that Pilling was guilty as charged. See Duran, 772 P.2d
at 984 n. 1.
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findings and then demonstrate that even viewing the it in the light most favorable to the
court below, the evidence is insufficient to support the findings."' State v. Moore, 802 P.2d
732, 738-39 (Utah Ct. App. 1990)(quoting Scharf v. B.M.G. Corp,, 700 P.2d 1068, 1070
(Utah 1985)). In other words, this Court will reverse "'a jury conviction for insufficient
evidence when the evidence, so viewed, is sufficiently inconclusive or inherently probable
that reasonable minds must have entertained a reasonable doubt that the defendant
committed the crime of which he or she was convicted/" Duran, 772 P.2d at 984 (quoted
cases omitted).
Watkins testified that, after he advised Pilling he was under arrest but before
the arrest was actually effectuated, Pilling hit him with an object on the head. See Tr. 6667.

This evidence supports a verdict that Pilling nassault[ed] a peace officer, with

knowledge that he is a peace officer, and when the officer was acting within the scope of
his authority as a peace officer. . . ." Utah Code Ann. § 76-5-102.4 (1992). The evidence,
however, even viewed favorably towards the verdict, is sufficiently inconclusive or
improbable to support a reasonable conclusion that Pilling committed the assault while a
"prisoner." See Utah Code Ann. § 76-5-101 (1992). According to Watkins, Pilling was not
in their custody at the time he struck Watkins because the officers were still attempting to
place him in their custody. See Tr.67. Thus, a reasonable jury could not have found that
Pilling committed the crime of which he was convicted.
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CONCLUSION AND PRECISE RELIEF REQUESTED
This Court should vacate Pilling's conviction of assault by a prisoner and
enter judgment for the more appropriate lesser offense of assault against a peace officer.
See Utah Code Ann. § 76-1-402(5) (1993); State v. Johnson, 821 P.2d 1150, 1159 (Utah
1991).

REQUEST FOR ORAL ARGUMENT
This case is capable of being decided without the benefit of oral argument.
RESPECTFULLY SUBMITTED this

day of December, 1993.

BRADLEY P. RICH
Attorney for Defendant/Appellant

CERTIFICATE OF SERVICE
I hereby certify that I mailed/delivered a true and correct copy of the
foregoing Brief of Appellant, this

day of December, 1993, to Janet C. Graham, Utah

Attorney General, 235 State Capitol Building, Salt Lake City, Utah, 84114.
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ADDENDUM I

INSTRUCTION No.

If you find that the evidence does not establish the offense
ggravated Assault by a Prisoner, you may find the defendant guilty
he lesser included offense of "Assault by a Prisoner", under Count
f the Information, if you find each of the following elements
•nd a reasonable doubt:
1.

that on or about October 11, 1992, the defendant, intending
to cause bodily injury, committed an assault upon Mark
Watkins, and

2.

that defendant was a prisoner at the time he
committed the assault.
If the State has proved to your satisfaction beyond a

;onable doubt each of the foregoing elements, then the defendant is
ty of the lesser included offense of "Assault by a Prisoner" under
it I of the Information, and it is your duty to so find.

If,

rver, the State has failed to prove to your satisfaction beyond a
;onable doubt any of the foregoing elements, then it is your duty
ind the defendant not guilty of that offense.

/S)

ADDENDUM II
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IN THE SEVENTH JUDICIAL DISTRICT COURT FOR CARBON COUNTY
STATE OF UTAH
THE STATE OF UTAH,

V E R D I C T

Plaintiff,
vs.
MICHAEL WAYNE PILLING,
Criminal No. 92170045FS
Defendant.
We, the Jury, duly empanelled and sworn in the above
entitled cause, do find the defendant guilty of the lesser
included offense of Assault by a Prisoner under Count I of the
Information.
DATED this (Q

day of February, 1993.

Foremai
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IN THE SEVENTH JUDICIAL DISTRICT COURT FOR CARBON COUNTY
STATE OF UTAH
THE STATE OF UTAH,

V E R D I C T

Plaintiff,
vs.
MICHAEL WAYNE PILLING,
Criminal No. 92170045FS
Defendant,
We, the Jury, duly empanelled and sworn in the above
entitled cause, do find the defendant

guilty of the offense of

Unlawful Possession of a Controlled Substance under Count III of
the Information.
DATED this

/Q

day of February, 1993.

Foreman ./

016
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IN THE SEVENTH JUDICIAL DISTRICT COURT FOR CARBON COUNTY
STATE OF UTAH
THE STATE OF UTAH,

V E R D I C T

Plaintiff,
vs.
MICHAEL WAYNE PILLING,
Criminal No. 92170045FS
Defendant.
We, the Jury, duly empanelled and sworn in the above
entitled cause, do find the defendant

guilty of the offense of

Possession of Paraphernalia under Count IV of the Information.
DATED this /[)

day of February, 1993.

Foreman

016
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